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Hong Kong OTC derivatives licensing regime update 
Scott Carnachan 

 
Our article in March (available here: https://www.deacons.com/news-and-insights/publications/hong-kong-otc-derivatives-
licensing-regime-moves-closer-to-implementation.html) highlighted various changes to the new OTC derivatives licensing 
regime set out in the Securities and Futures and Companies Legislation (Amendment) Bill. These changes have now been 
enacted in full. 
 
The Securities and Futures and Companies Legislation (Amendment) Ordinance 2021 was gazetted on Friday 11 June 
2021. The provisions of the Amendment Ordinance revising the new OTC derivatives licensing regime came into effect on 
that date. A copy of the Amendment Ordinance is available here: 
https://www.gld.gov.hk/egazette/pdf/20212523/es12021252317.pdf 
 
The SFC has previously confirmed that it will implement the new OTC derivatives licensing regime only after amendments 
to other relevant subsidiary legislation, including the Securities and Futures (Financial Resources) Rules, are completed. 
Intermediaries should continue to monitor SFC announcements. 
 
 

Implementation of the mutual recognition of funds scheme 

for Hong Kong and Thai public funds 
Alwyn Li  

 
On 17 June 2021, the Securities and Futures Commission (SFC) announced that the mutual recognition of funds (MRF) 

scheme between Hong Kong and Thailand came into effect on 16 June 2021. 
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The scheme allows eligible Hong Kong and Thai retail funds to be distributed in each other’s markets through a streamlined 
process. The details of the MRF scheme were published by the SFC in January 2021, and are outlined in our article 
available here: Mutual recognition of funds: Hong Kong and Thailand.  
 
The SFC has also published FAQs which are available here: FAQs on Thailand-Hong Kong MRF and Hong Kong Feeder 
Fund Investing in Thai Master Fund. 
 
 

SFC moves forward on its revisions to the competency 

framework for intermediaries and individual practitioners 
Jeremy Lam and Jennifer Baccanello 

 
On 18 June 2021, the Securities and Futures Commission (SFC) issued its Consultation Conclusions on Proposed 
Enhancements to the Competency Framework for Intermediaries and Individual Practitioners (Conclusions). The 

Conclusions relate to a consultation paper that the SFC issued in December 2020 regarding proposals to update the entry 
requirements for persons seeking to be licensed to engage in regulated activities, and ongoing competency standards for 
intermediaries and individual practitioners. In our previous article, we summarised the key proposals of the consultation. 
 
The SFC has reported that it received 31 written submissions from the industry that were generally supportive of its 
proposals to enhance the competency framework. In the Conclusions, the SFC has set out further amendments to the 
revised framework, as summarised below. 
 
Further amendments to the competency framework 
 
Management experience 
 
In addition to hands-on experience in supervising and managing essential regulated functions or projects in a business 
setting, the SFC will also accept management experience in the financial industry, but is unlikely to do so if such experience 
is purely administrative in nature. 
 
Academic or professional qualifications of responsible officers and licensed representatives 

 
Under Option A of assessing an individual’s competence when applying to be a responsible officer or licensed 
representative, if the applicant has a post-graduate diploma or certificate which is issued by a university or similar tertiary 
institution in Hong Kong, or if the post-graduate diploma or certificate is recognised as Level 6 or above under the 
Qualifications Framework in Hong Kong, this will also be taken into account in assessing the individual’s competence. 
 
Guidelines on Continuous Professional Training (CPT) 
 
The SFC mentioned in the Conclusions that several respondents “suggested that sustainable development planning 
should be regarded as a core competency of an individual who joins the industry at the senior management level”. The 
SFC shares this view and has accordingly revised the list of relevant CPT topics that licensed representatives and relevant 
individuals can take to include environmental, social and governance. 
 
When will the revised competency regime come into effect? 

 
The SFC has confirmed that the revised Guidelines on Competence, Guidelines on CPT and Fit and Proper Guidelines 
will be gazetted on 25 June 2021 and become effective on 1 January 2022. We encourage industry participants to look 
out for any FAQs that the SFC publishes so as to better understand the implementation of the enhanced competency 
framework and how it may affect you or your organisation. 
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Legislation paving way to paperless securities market in 

Hong Kong 
Travis Chang  

 
We have previously reported on the Securities and Futures and Companies Legislation (Amendment) Bill 2021 (the Bill) 
which was gazetted in March. The Bill laid down the framework for an uncertificated securities market (USM) in Hong 

Kong. On 11 June 2021, the Hong Kong Government gazetted the Securities and Futures and Companies Legislation 
(Amendment) Ordinance 2021 (the Ordinance). The provisions in the Bill concerning the USM regime have remained 

largely unchanged in the Ordinance. The Ordinance does not specify a date for the implementation of the USM regime. 
Instead, the Securities and Futures Commission (SFC) is empowered by the Ordinance to make rules for, amongst other 

things, “the transition to full dematerialization of prescribed securities, including the setting of timetables and deadlines for, 
and otherwise controlling the progress of, the dematerialization of prescribed securities”. The SFC will consult the market 
on subsidiary legislation to prescribe detailed rules of the USM regime in due course. 
 
 

“Change and resilience”: the SFC’s keynote messages for 

fund managers  
Mary Nieto  

 
On 7 June 2021, Ms Julia Leung, the Deputy Chief Executive Officer and Executive Director, Intermediaries, of the 
Securities and Futures Commission (SFC), gave the keynote address at the Hong Kong Investment Funds Association’s 

annual conference. 
 
Ms Leung noted the highs and lows of 2020, citing as a high the “spectacular performance” of Hong Kong’s asset and 
wealth management industry: “asset managers’ annual net profits were up 72% and hedge funds’ soared over 400%”. 
 
According to Ms Leung’s speech, below is an outline of some of the developments we can expect in the months ahead: 
 

 Liquidity risk management: The SFC is “about to wrap up a thematic inspection” of fund managers’ liquidity risk 
management. We can anticipate that the SFC will issue a report with a summary of findings. This follows a circular 
of 2019 which highlighted deficiencies or inadequacies noted by the SFC in fund managers’ liquidity r isk 
management practices: Managing the liquidity risk of funds. 

 

 Hybrid working arrangements: The SFC anticipates that hybrid working arrangements are likely to remain with us 
for some time. The SFC plans to provide more guidance on “our expectations and share examples of good practices 
for remote work access, information security, BCPs and staff conduct”. 

 

 Sustainable finance: The SFC, together with other IOSCO members, is exploring “a pathway to making 
sustainability-related disclosures mandatory for corporates and asset managers”. In addition, the SFC consulted 
last year on proposals to require fund managers to include climate-related risks into investment and risk 
management processes and make appropriate disclosures. The SFC’s consultation conclusions will be published 
in due course. In the meantime here is a link to our bulletin: SFC consultation on changes to the fund manager 
code in relation to climate-related risks.  

 

 Wealth Management Connect: Ms Leung commented that we are “now in the home stretch” for the launch of the 
Wealth Management Connect scheme which will expand sales of investment products to the Greater Bay Area. Ms 
Leung noted that whilst Hong Kong banks have traditionally distributed products in a face-to-face environment, the 
scheme will require a shift to online platforms and mobile apps. 

 
Ms Leung concluded her speech by noting that “change is the only constant” and urging the audience to “go green, go 
tech and stay resilient”. 
 
The full text of Ms Leung’s speech is available on the SFC’s website: Change and resilience: Fund management in the 
new normal 

mailto:travis.chang@deacons.com
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https://www.sfc.hk/-/media/EN/files/COM/Speech/JL-at-HKIFA_20210607_Eng.pdf
https://www.sfc.hk/-/media/EN/files/COM/Speech/JL-at-HKIFA_20210607_Eng.pdf
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Mainland China briefing: recent developments in cross-

border channels  
Taylor Hui and Faye Meng 

 
1. Shanghai improves its QFLP and QDLP schemes 

 

On 25 May 2021, the Shanghai government published the Several Opinions on Accelerating the Construction of 
Shanghai Global Asset Management Centre (the Opinions, available here in Chinese). The Opinions, which came 

into effect on 1 June 2021, reflect Shanghai’s goal to build the city as a global asset management centre. 

 

As set out in the Opinions, the Shanghai government plans to improve its Qualified Foreign Limited Partner (QFLP) 
pilot scheme (first introduced in 2011) and Qualified Domestic Limited Partner (QDLP) pilot scheme (first introduced 

in 2012), including encouraging eligible domestic institutions to participate in the QFLP pilot program and supporting 
overseas asset management institutions and eligible domestic institutions to apply for QDLP qualification. The 
government also plans to encourage QFLPs to manage domestic Renminbi funds; to invest in shares of domestic 
unlisted companies; and to participate in private placements by listed companies, private equity and venture capital 
funds. For the QDLP scheme, the plan is to encourage QDLPs to invest in overseas private funds, equity and debt 
of unlisted companies, securities market, commodities and financial derivatives. 

 

It is worth noting that for the first time, the Opinions allow foreign asset management institutions to use the same 
entity to operate its QDLP and wholly-foreign-owned-enterprise private fund management (WFOE PFM) business. 

 

2. SAFE issues another round of QDII quotas 

 
On 1 June 2021, the State Administration of Foreign Exchange (SAFE) issued new quotas of US$10.3 billion to 17 
qualified domestic institutional investors (QDII), according to the latest QDII investment quota approval table dated 

2 June 2021 (available here). The total QDII quotas granted by SAFE now stands at US$147.32 billion and the total 
number of QDII stands at 173. 
 

This is the seventh round of QDII quota issuance since September 2020, and it is also the largest QDII quota 
issuance since the QDII scheme was introduced. SAFE has been active in issuing QDII quotas since it announced 
in October 2020 that it would normalise the schedule of granting QDII quotas, to facilitate the outbound investment 
regime for domestic investors’ exposure to foreign markets. 
 
 

Hong Kong SFC licensing and compliance hints 
Jeremy Lam and Lavita Pong 

 
Time to revisit BCP in light of COVID-19 vaccination programme 
 
The SFC issued a circular on 1 June 2021 to urge licensed corporations to revisit their business continuity plans to consider 
vaccination as a critical part of operational risk management to ensure their business operations will not be disrupted by 
COVID-19. The SFC strongly encourages licensed firms to encourage critical staff members to get vaccinated and to 
arrange for periodic COVID-19 testing for those critical staff members who have not yet been vaccinated or are unfit for 
vaccination due to medical conditions. 
 
In implementing arrangements to comply with the circular, licensed entities need to consider a number of issues including: 
 
(i) the identification of critical operational functions and relevant staff; 

 
(ii) implementation and monitoring of the proposed arrangements; and 

 
(iii) potential employment law related issues in dealing with staff. 
 
 

mailto:taylor.hui@deacons.com
mailto:faye.meng@deacons.com
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mailto:lavita.pong@deacons.com
https://apps.sfc.hk/edistributionWeb/gateway/EN/circular/intermediaries/supervision/doc?refNo=21EC21
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Revised financial return form postponed to 1 January 2022 
 
The SFC issued a circular on 28 May 2021 and announced that the revised financial return (see our previous article of 21 
July 2020) which was originally scheduled to come into effect on 1 July 2021 has been postponed to 1 January 2022. The 
revised return seeks to collect more data (such as proprietary investments) to enable the SFC to identify risks in a timely 
manner. Licensed firms should familiarise themselves with the new form and start collecting the newly required data so 
that there is sufficient time to enhance their systems as required. 
 
Mandatory suitability anti-avoidance clause and suitability assessment in connection with discretionary management 
agreements 
 
Although discretionary management agreements involve arrangements under which clients appoint their managers to 
manage their portfolios with full investment discretionary power (i.e. the mandate itself should not involve the selling of a 
particular investment product by the manager to the client), the suitability anti-avoidance (see extract further below) is still 
required to be incorporated into such agreements (see SFC FAQ #2 of 23 September 2016) verbatim except for 
consequential drafting amendments (see SFC FAQ #5 of 23 September 2016) when dealing with non-consenting 
Corporate Professional Investors (CPIs), CPIs that do not have specialised investment functions, Individual Professional 

Investors, and non-Professional Investors. 
 
Having said that, managers must also ensure that the overall strategy is suitable for the above mentioned investors at the 
time of entering into the agreement, and must review the mandates regularly on an ongoing basis. For example, if there 
is a change in the circumstances of the client, the manager should consider whether the mandate’s investment strategy 
needs to be revised, and if revised the manager must ensure such revised mandate is suitable for that client and provide 
a copy of the rationale to the client in writing. The requirement to provide such copy at the time of revising the mandate 
(as well as setting up the initial mandate) is required for the above mentioned investor types regardless of whether the 
client requests for it or not (see FAQ #3(a) and (d) on Triggering of Suitability Obligations of 27 December 2018). This is 
in contrast to when a manager is promoting a product where it is only required to provide a copy of the rationale as to why 
a particular investment product is suitable only upon request by the above mentioned investor types (see Suitability FAQ 
#7 updated 23 December 2020). 
 
*** 
 
Suitability anti-avoidance clause extracted from 6.2(i) of the HK SFC Code of Conduct: 
 
“If we [the intermediary] solicit the sale of or recommend any financial product to you [the client], the financial product must 
be reasonably suitable for you having regard to your financial situation, investment experience and investment objectives. 
No other provision of this agreement or any other document we may ask you to sign and no statement we may ask you to 
make derogates from this clause.” 
 
 

Rory Gallaher’s retirement 
 
Following a long and distinguished career with Deacons, Rory will be retiring from the firm on 30 June 2021. 
 
Rory joined Deacons some 22 years ago (together with his team at the time comprising Jeremy Lam, Taylor Hui and Scott 
Carnachan) to head up the firm’s Financial Services Practice. Rory remained in such role until 31 December 2013, 
following which he has been a consultant with the firm. Under Rory’s leadership the Practice has grown into Hong Kong’s 
largest investment funds practice, recognised both locally and internationally. During his time with Deacons, Rory has not 
only made a significant contribution to the firm but also to Hong Kong’s investment management community at large 
through his involvement in various industry associations including the Hong Kong Investment Funds Association and the 
Alternative Investment Management Association as well as his participation in countless industry and regulatory initiatives. 
 
Jeremy Lam took over as head of the Practice in January 2014 and in acknowledging Rory’s contribution commented: “It 
is stated that success can be measured in numerous ways not least by reference to what an individual has achieved in a 
personal capacity, however knowing Rory he would not wish to be lauded with accolades and so let me just say this: Rory, 
from all us who have had the privilege to work with you, thank you for your mentorship, wisdom, unassuming guidance 
and friendship. You have left a tremendous legacy from which we will continue to grow.” 
 

https://apps.sfc.hk/edistributionWeb/gateway/EN/circular/intermediaries/supervision/doc?refNo=21EC20
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https://www.sfc.hk/en/faqs/intermediaries/supervision/Code-of-Conduct/23-Sep-2016----Code-of-Conduct#19B7EAAF028F46CA836A49935F0AF32F
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https://www.sfc.hk/en/faqs/intermediaries/supervision/Triggering-of-Suitability-Obligations/Triggering-of-Suitability-Obligations#0498D2D786F24477A7E33EBA2ECBF4CC
https://www.sfc.hk/en/faqs/intermediaries/supervision/Compliance-with-Suitability-Obligations/Compliance-with-Suitability-Obligations#0A914198A93C41E58621714F6FF48DF1
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Whilst Rory will be retiring from private practice and dividing his time between the Philippines, Europe and Hong Kong, he 
will certainly not be “retiring” and intends to remain involved with the fund management industry providing independent 
directorship services to funds and their management organisations. Going forward, Rory can be contacted at: 
rory.gallaher1957@gmail.com 
 

Recent publications 
 

HKMA’s announcement on “Fintech 2025” Strategy 

 

Landmark decision clarifies Hong Kong law on parallel imports and liability of online platforms for IP Infringement as well 

as the jurisdiction of Hong Kong Courts in relation to online sales by platforms based outside of Hong Kong 

 

Enhanced disciplinary regime with emphasis on holding individuals including senior management accountable for Listing 

Rule breaches 

 

Increased Main Board profit requirement to take effect in 2022 and heightened scrutiny on IPOs 

 

Final shape of the licensing regime for virtual asset services providers 

 

Elsie Chan discusses a recent case concerning the issue of unilateral mistake in a separation agreement in the seventh 

episode of “Labour Law Grab n Go” video series 

 

Hong Kong Monetary Authority’s update on LIBOR transition milestone date 

 

Alternative Reference Rates Committee releases update on selection of SOFR Term Rate Administrator 

 

Launch of Green and Sustainable Finance Grant Scheme on 10 May 2021 

 

European Commission proposal for a Regulation on a European approach for Artificial Intelligence 

 

Revised Sustainability Linked Loan Principles and accompanying Guidance 

 

A reminder from the Court of Appeal that giving evidence by VCF is not the norm under Covid-19 

 

The new legal regime in recognising and enforcing judgments in cross-boundary matrimonial and family cases 

 

Grey divorce part two – passing family wealth across generations 

 

Milestone in Hong Kong-Mainland China cross border insolvency: Mutual recognition of and assistance to Insolvency 

Proceedings between Hong Kong and Mainland China 

 

Proper procedure in application for gagging order and Norwich Pharmacal order against a bank 

 

100% Personal Loan Guarantee Scheme 

 

Interoperating Central Bank Digital Currencies – an alternative to cryptocurrencies as the future of cross-border 

payments? 

 

HKSAR and Mainland sign record of meeting concerning mutual recognition of and assistance to insolvency proceedings 

 

Regulation of Licensed Money Lenders 

 

Enhanced Licensing Conditions for Licensed Money Lenders 
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